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§958.9 Responsibilities and authority
of presiding officer.

(a) The Presiding Officer shall con-
duct a fair and impartial hearing, avoid
unnecessary delay, maintain order, and
assure that a record of the proceeding
is made.

(b) The Presiding Officer’s authority
includes, but is not limited to, the fol-
lowing:

(1) Establishing, upon adequate no-
tice to all parties, the date and time of
the oral hearing, if any, as well as, in
accordance with §958.7, selecting the
hearing site;

(2) Holding conferences, by telephone
or in person, to identify or simplify the
issues, or to consider other matters
that may aid in the expeditious resolu-
tion of the proceeding;

(3) Continuing or recessing the hear-
ing in whole or in part for a reasonable
period of time;

(4) Administering oaths and affirma-
tions to witnesses;

(5) Ruling on all offers, motions, re-
quests by the parties, and other proce-
dural matters;

(6) Issuing any notices, orders, or
memoranda to the parties concerning
the proceedings;

(7) Regulating the scope and timing
of discovery;

(8) Regulating the course of the hear-
ing and the conduct of the parties and
their representatives;

(9) Examining witnesses;

(10) Receiving, ruling on, excluding,
or limiting evidence in order to assure
that relevant, reliable and probative
evidence is elicited on the issues in dis-
pute, but irrelevant, immaterial or rep-
etitious evidence is excluded;

(11) Deciding cases, upon motion of a
party, in whole or in part by summary
judgment where there is no disputed
issue of material fact;

(12) Establishing the record in the
case; and

(13) Issuing a written Initial Decision
containing findings of fact, conclusions
of law, and determinations with re-
spect to whether civil penalties, clean-
up costs and/or damages for mailing
hazardous materials and/or related vio-
lations under 39 U.S.C. 3018 should be
imposed, and if so, the amounts there-
of, after taking into account the pen-
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alty considerations contained in 39
U.S.C. 3018(e).

§958.10 Prehearing conferences.

(a) At a reasonable time after issuing
the Notice of Docketing and Hearing,
and with adequate notice to the par-
ties, the Presiding Officer may con-
duct, in person or by telephone, one or
more prehearing conferences to discuss
the following:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, includ-
ing the need for a more definite state-
ment;

(3) Stipulations or admissions of fact
or as to the contents and authenticity
of documents;

(4) Limitation of the number of wit-
nesses;

(5) Exchange of witness lists, copies
of prior statements of witnesses, and
copies of hearing exhibits;

(6) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(7) Discovery;

(8) Possible changes in the scheduled
oral hearing date, time or site, if re-
quested; and

(9) Any other matters related to the
proceeding.

(b) Within a reasonable time after
the completion of a prehearing con-
ference, the Presiding Officer shall
issue an order detailing all matters
agreed upon by the parties, or ordered
by the Presiding Officer, at such con-
ference.

§958.11 Respondent’s access to infor-
mation.

Except as provided in this section,
after receiving the Notice of Docketing
and Hearing the respondent may re-
view and obtain a copy of all relevant
and material documents, transcripts,
records, and other materials which re-
late to the determination of liability
by the Determining Official under 39
U.S.C. 3018, and all exculpatory infor-
mation in the possession of the Deter-
mining Official relating to liability for
civil penalties, clean-up costs and/or
damages for mailing hazardous mate-
rials and/or related violations under 39
U.S.C. 3018. The respondent is not enti-
tled to review or obtain a copy of any
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document, transcript, record, or other
material which is privileged under Fed-
eral law. The Presiding Officer is au-
thorized to issue orders placing limita-
tions on the scope, method, time and
place for accessing this information,
and provisions for protecting the se-
crecy of confidential information or
documents.

§958.12 Depositions; interrogatories;
admission of facts; production and
inspection of documents.

(a) General policy and protective orders.
The parties are encouraged to engage
in voluntary discovery procedures. In
connection with any discovery proce-
dure permitted under this part, the
Presiding Officer may issue any order
which justice requires to protect a
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. Such orders may in-
clude limitations on the scope, method,
time and place for discovery, and provi-
sions for protecting the secrecy of con-
fidential information or documents.
Each party shall bear its own expenses
relating to discovery.

(b) Depositions. After the issuance of
a Notice of Docketing and Hearing, the
parties may mutually agree to, or the
Presiding Officer may, upon applica-
tion of either party and for good cause
shown, order the taking of testimony
of any person by deposition upon oral
examination or written interrogatories
before any officer authorized to admin-
ister oaths at the place of examination,
for use as evidence or for purposes of
discovery. The application for an order
of the Presiding Officer under this
paragraph shall specify whether the
purpose of the deposition is discovery
or for use as evidence.

(1) The time, place, and manner of
taking depositions shall be as mutually
agreed by the parties, or failing such
agreement, governed by order of the
Presiding Officer.

(2) No testimony taken by deposi-
tions shall be considered as part of the
record in the hearing unless and until
such testimony is offered and received
into evidence by order of the Presiding
Officer. Deposition testimony will not
ordinarily be received in evidence if an
oral hearing is requested by either
party, and the deponent is available to
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testify personally at the hearing. In
such instances, however, deposition
testimony may be used to contradict or
impeach the testimony of the witness
given at the hearing. In cases sub-
mitted for a decision on a written
record, the Presiding Officer may, in
his or her discretion, receive deposition
testimony as evidence in supplemen-
tation of that record.

(c) Interrogatories to parties. After the
issuance of a Notice of Docketing and
Hearing, a party may serve on the
other party written interrogatories.
Within 30 days after service, the party
served shall answer each interrogatory
separately in writing, signed under
oath, or file objections thereto. Upon
timely objection by the party, the Pre-
siding Officer will determine the extent
to which the interrogatories will be
permitted.

(d) Admission of facts. After the
issuance of a Notice of Docketing and
Hearing, a party may serve upon the
other party a request for the admission
of specified facts. Within 30 days after
service, the party served shall answer
each requested fact or file objections
thereto. Upon timely objection by the
party, the Presiding Officer will deter-
mine the extent to which the request
for admission will be permitted. The
factual propositions set out in the re-
quest shall be deemed admitted upon
the failure of a party to respond to the
request for admission.

(e) Production and inspection of docu-
ments. Upon motion of a party showing
good cause therefor, and upon notice,
the Presiding Officer may order the
other party to produce and permit the
inspection and copying or
photographing of any designated docu-
ments or objects, not privileged, spe-
cifically identified, and their relevance
and materiality to the cause or causes
in issue explained, which are reason-
ably calculated to lead to the discovery
or admissible evidence. If the parties
cannot themselves agree thereon, the
Presiding Officer shall specify just
terms and conditions in making the in-
spection and taking the copies and pho-
tographs.

(f) Limitations. A discovery procedure
may not be used to reach documents,
transcripts, records, or other material
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